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BEFORE PITTMAN, C.J.,, WALLER AND CARL SON, JJ.

CARLSON, JUSTICE, FOR THE COURT:
1.  Underlyingthislitigationistheall too familiar and unfortunate contentiousness which
can exist between acounty board of supervisorsand asheriff concerning budgetary constraints
brought about by economic conditions which wreak havoc on a limited county budget and
underpaid and overworked employees of the sheriff’s department. We are called upon to
consider today’s case because Madison County has appealed to this Court as a result of an
adversejudgment rendered by the Chancery Court of Madison County awarding Sheriff Jessie
Hopkins partial reimbursement for legal fees incurred by him as a party in a federal court
lawsuit. Finding that the special chancellor erred as a matter of law in awarding fees, we
reversethejudgment entered in favor of Sheriff Hopkinsand render judgment herein favor of
Madison County.

FACTSAND PROCEDURAL HISTORY

712. At the heart of this appeal is federa litigation commenced by fifty-three (53)
employees of the Madison County Sheriff's Department on September 5, 1996, in the United
States District Court for the Southern District of Mississippi against Madison County and the
individual membersof the County’ sBoard of Supervisorsasserting violationsof theFair Labor
Standards Act ("FLSA™). The employees main complaint was failure to pay overtime. The
employees later amended their complaint to allege, inter alia, a42 U.S.C. 81983 claim for

violation of the Equal Protection Clause of the Fourteenth Amendment to the United States



Constitution. However, of significant import was that in this same amended complaint, the
employeeslikewiseincluded aclaim against JessieHopkinsin hisofficial capacity asMadison
County Sheriff.

13.  Upon responding to the amended complaint, Madison County likewise filed a third-
party complaint agai nst Sheriff Hopkins seeking indemnification from the Sheriff individually
onthetheory that hewasan employer or joint employer of the sheriff’ sdepartment employees
and thus, individually responsible for any unpaid overtime to which the employees may be
entitled. Sheriff Hopkins, in turn, filed a counterclaim against Madison County alleging that
the County’ s third-party claim against him was nothing short of retaliatory action due to his
cooperation with the employees in their efforts to receive unpaid overtime via the judicial

process. In fact, quite interestingly, after the employees amended their complaint to add
Sheriff Hopkinsasadefendant in hisofficial capacity, the Sheriff’ sprivately retained counsel

filed an answer on behalf of the Sheriff in hisofficial capacity, admitting all of the substantive

allegations which had been made by the empl oyeesagainst the County, Supervisorsand Sheriff.

4.  Not to be outdone, Madison County filed amotion to strike the Sheriff’ sanswer (filed
inhisofficial capacity) admitting theemployees' allegations, and the County likewisefiled an
answer on behalf of the Sheriff inhisofficial capacity thereby denying the substantive claims
of the employees. There’s more — Sheriff Hopkins, through his privately retained counsel,
movedto disqualify Madison County’ sattorney from representing the Sheriff dueto aconflict
of interest. The Sheriff claimed that in representing the County and itsindividual Supervisors

aswell asthe Sheriff, in hisofficial capacity, and in further suing the Sheriff individually for



indemnification of the County and its Supervisorsin the event of an adverse judgment in favor
of the employees, Madison County’s attorney had less than undivided loyalty to Sheriff
Hopkins. Indeed, the same attorney represented the County and the Sheriff in his official
capacity throughout the federal district court trial and the subsequent appeal to the United
States Court of Appealsfor the Fifth Circuit. Thefederal district court eventually denied the
Sheriff’s motion to disqualify the County's counsel and entered an order striking the Sheriff's
answer which he had filed in his official capacity through his privately retained counsel.

15.  Asthefedera litigation gained force, the state courts were not by any meansignored.
Eighty-one (81) daysafter thefederal court litigation had been commenced by the employees
of the Madison County Sheriff’s Department, Sheriff Hopkins, both in his official and
individual capacity, filed this action in Madison County Chancery Court against Madison
County and the members of the Madison County Board of Supervisors, both in their officia
and individual capacities. Sheriff Hopkins's attorney for this state court litigation was the
same attorney the Sheriff had privately retained to represent himin thefederal court litigation.
In this state court action, the Sheriff sought chancery court relief by way of an order (1)
directing the Supervisors, in their official capacity, to approve and pay for an attorney to
represent the Sheriff in the federal court action; or (2) requiring, aternatively, that the
Supervisors reimburse Madison County for all monies paid by the County to the attorney
representing the Supervisors in the federal court litigation, and enjoining the County from
payment of any further expensesincurred by the Supervisorsfor their legal representation in

the federal court action.



6.  Asthestate court action proceeded in anormal fashion by way of thefiling of amended
pleadings and discovery, thefedera court action was likewise moving forward. On November
20, 1997, the federal district court, Honorable William H. Barbour, Jr., presiding, entered an
opinion and order which found, inter alia, that both Madison County, through the Board of
Supervisors, and Sheriff Hopkins, in his official capacity and individualy, were joint
employers of the sheriff’s department employees pursuant to the FLSA; that the employees
were not entitled to summary judgment on their FLSA liability claim, thus allowing the
Madison County defendantsthe opportunity to present rebuttal evidence concerning overtime
work; that the retaliation claims of the employees and Sheriff Hopkins would be dismissed;

and, that theemployees' 42 U.S.C. 81983 claimswould bedismissed.! Thefederal court order
providedthat the Madison County defendants’ motion for partial summary judgment would be
granted in part and denied in part; that Sheriff Hopkins's third-party defendant motion for
partial summary judgment would be denied; that the employees' motion for partial summary
judgment would be denied; and, that Sheriff Hopkins' s third-party defendant motion to strike
testimony would bedenied. Barfieldv. Madison County, Miss,, 984 F. Supp. 491, 510 (S.D.
Miss. 1997).

7.  Having previoudly bifurcated the proceedings as to liability and damages, the federal

district court commenced abench trial ontheliability issue on March 23, 1998, and on March
25, 1998, the district court found, inter alia, that M adison County had violated the FLSA by its

refusal to pay the sheriff’ s department employees overtime; that the employees were due an

The dismissal of the retdiaion claims was not an issue on the subsequent gpped to the Fifth
Circuit.



awardof liquidated damages; that application of Mississippi common law tothe County’ sthird-
party claimagainst Sheriff Hopkinsresulted in the Sheriff being primarily responsiblefor the
unpaidovertime; and, that Sheriff Hopkins must indemnify Madison County for any monetary
judgment subsequently entered against the County infavor of the employeesduetothe FLSA
violations. Prior to the commencement of the damages phase of the bench trial, Madison
County settled with the sheriff’s department employees for $750,000. Consistent with its
prior indemnification ruling, the federal district court entered judgment in favor of Madison
County and against Sheriff Hopkins for $750,000. After the County filed a motion for
attorneys' fees and expenses, the federal district court, relying once again on Mississippi
common law, granted the County’ s motion for attorneys' fees and expensesin the amount of
$264,430.32.

18.  On appedl, the Fifth Circuit exonerated Sheriff Hopkins by finding that there was no
supportintheMississippi commonlaw for holding anemployeeof aMississippi governmental
entity liable in “tort type indemnity;” therefore, the Court of Appeals reversed the district
court’s judgment for Madison County and rendered judgment in favor of Sheriff Hopkinson
the County’ s third-party indemnification claimand the County’ sclaim for attorneys’ feesand
expenses. Barfield v. Madison County, Miss., 212 F.3d 269, 273 (5th Cir. 2000). Sheriff
Hopkins had assigned four errors onappeal from the adverse district court judgment: “(1) he
was not an ‘employer’ under the FLSA, 29 U.S.C. 8§ 203(d); (2) the FLSA preempts the
goplication of Mississippi common law indemnification; (3) the district court misapplied
Mississippi indemnity law; and (4) the district court should have disqualified Madison

County’s counsel from representing any party inthesuit.” Id. at 271. Becauseof itsrulingin



favor of Sheriff Hopkins on the third-party indemnification issue, the Fifth Circuit stated that
“we do not reach the remaining points raised by Hopkins.” 212 F.3d at 273.
19.  Armed with this favorable ruling in the federal court litigation, Sheriff Hopkins then
turned his attention to this pending state court action by seeking and receiving from the
chancellor leave to amend hisoriginal complaint. In hisamended complaint Sheriff Hopkins
sought relief by way of arequest that Madison County, through its Board of Supervisors,
gpprove and pay for his attorneys' fees and expenses incurred in his federal court litigation
($54,865.75), plus pre-judgment and post-judgment interest, as well as attorneys’ fees and
expenses incurred in bringing the state court action.
110. OnJune18, 2001, thechancellor awarded Sheriff Hopkinsattorney'sfeesintheamount
of $35,000. The chancellor found Sheriff Hopkinswas not entitled to reimbursement for his
actions which were adverseto the County. The chancellor held that since Sheriff Hopkinswas
named as a party in his official capacity, he was entitled to representation to insure his
interests were protected. The chancellor concluded that because of the conflict between the
County and Sheriff Hopkins, the Sheriff was entitled to reimbursement for a portion of the
legal expensesincurred asaresult of the federal lawsuit. Judgment in the amount of $35,000
was entered against the County on July 16, 2001. Madison County timely appeaed to this
Court raising the following issues:
l. WHETHER THE CHANCELLOR RELIED ON THE PROPER
LEGAL STANDARD WHEN HE PREDICATED HISOPINION ON
THE DICHOTOMY BETWEEN A SUIT AGAINST SHERIFF

HOPKINSIN HISOFFICIAL AND INDIVIDUAL CAPACITIES.

. WHETHERTHE CHANCELLOR SHOULDHAVE RELIED UPON
MISSISSIPPI CODE SECTIONS 25-1-47 AND 19-3-47 WHICH



PERMIT, BUT DO NOT REQUIRE, A COUNTY TO PROVIDE A
LEGAL DEFENSE FOR A COUNTY OFFICIAL ACTING IN HIS
OFFICIAL CAPACITY.

.  WHETHER, BASED ON MISSISSIPPI CODE SECTIONS 25-1-47
AND 19-3-47,HOPKINSHAD THE RIGHT TO BE REIMBURSED
FOR HIS ATTORNEY'S FEES EVEN THOUGH THESE CODE
SECTIONS GRANT THE BOARD OF SUPERVISORS
DISCRETION IN DECIDING WHETHER TO PROVIDE A
DEFENSE FOR COUNTY OFFICIALS.

DISCUSSION

11. This Court's standard of review regarding determinations of a chancellor is well-
established.

This Court will reverse a chancellor only when he is manifestly wrong.
Hansv.Hans, 482 S0.2d 1117, 1119 (Miss. 1986); Duanev. Saltaformaggio,
455 S0.2d 753, 757 (Miss. 1984). A chancellor'sfindingswill not be disturbed
unless he was manifestly wrong, clearly erroneous or an erroneous legal
standard was applied. Tinnin v. First United Bank of Miss,, 570 So.2d 1193,
1194 (Miss. 1990); Bell v. Parker, 563 So.2d 594, 596-97 (Miss. 1990).
Wherethereissubstantial evidenceto support hisfindings, thisCourt iswithout
the authority to disturb his conclusions, although it might have found otherwise
as an origina matter. In re Estate of Harris, 539 So.2d 1040, 1043 (Miss.
1989). Additionally, wherethe chancell or hasmadeno specificfindings, wewill
proceed on the assumption that he resolved all such fact issuesin favor of the
appellee. Newsom v. Newsom, 557 So.2d 511, 514 (Miss. 1990). The
chancellor's decision must be upheld unless it is found to be contrary to the
weight of the evidence or if it is manifestly wrong. O.J. Stanton & Co. v.
Mississippi State Highway Comm'n, 370 So.2d 909, 911 (Miss. 1979).

In re Estate of Johnson, 735 So.2d 231, 236 (Miss. 1999). See also Adoption of C.L.B. v.
D.G.B., 812 S0.2d 980, 985 (Miss. 2002). However, the chancery court's interpretation and
applicationof thelaw isreviewed under ade novo standard. Tucker v. Prisock, 791 So.2d 190,

192 (Miss. 2001); In re Carney, 758 So.2d 1017, 1019 (Miss. 2000).



l. WHETHER THE CHANCELLOR RELIED ON THE PROPER
LEGAL STANDARD WHEN HE PREDICATED HISOPINION ON
THE DICHOTOMY BETWEEN A SUIT AGAINST SHERIFF
HOPKINSIN HISOFFICIAL AND INDIVIDUAL CAPACITIES.
112. The County arguesthe chancellor incorrectly perceived aconflict between the County
and Sheriff Hopkinsin his official capacity because of the dual legal representation provided
by the County. The chancellor held that the Sheriff was named asaparty inthefederal lawsuit
and was being represented by the same attorney who was also representing the Board of
Supervisors. However, as the chancellor noted, Sheriff Hopkins was excluded from severa
conversations and strategy meetings. Therefore, the chancellor held that Sheriff Hopkins
"should have been and was entitled to representation to insure hisinterests were met." Based
on this perceived conflict, the chancellor awarded Sheriff Hopkins partial attorney's fees.
113. The County argues that this question of a potential conflict when the same lawyer
defends agovernmental employeein his official capacity, but also sues himin hisindividual
capacity, was addressed by the federal district court in response to the Sheriff's motion to
disqualify counsel for Madison County. The federa district court held that this argument
lacked merit. In his Order and Opinion the federal district judge held:
"A person sued in his officia capacity has no stake, as an individual, in
the outcome of thelitigation.” Johnson v. Bd. of County Com'rsfor County of
Fremont, 85 F.3d 489, 493 (10th Cir. 1996).
The suit against Hopkins in his official capacity is thus a suit against
Madison County, itself, and Hopkins has no interest in the outcome of the suit
againgt him in his official capacity. Accordingly, there can be no conflict of

interest involved when lawyersrepresenting himin hisofficial capacity suehim
in hisindividual capacity.



The County argues that because the federal district court held Sheriff Hopkins, in his official
capacity, had no stake in the outcome of the litigation, he was not entitled to be included in
conversations and strategy being developed by the County.
114. The Sheriff does not address thisargument in hisbrief. Although he does contend he
had an enormous stake, as an individual, in the federal lawsuit, Sheriff Hopkins does not
address hisinterest in the suit based on his official capacity as sheriff.
115. Thefederal district court stated that there was no conflict of interest asaresult of the
same attorney representing Sheriff Hopkins in his official capacity and suing him in his
individua capacity. The chancellor specifically awarded attorney's fees to Sheriff Hopkins
based on the perceived conflict between the County and the Sheriff. It isinteresting to note
here aspecific finding by thefederal district judgein footnote 3, appearing on pages 27-28 of
his Findings of Fact and Conclusions of Law filed on April 9, 1998:

The Court realizes the apparent unfairnessinitsfinding that although the Board

willfully failedto pay [the employees] overtimeasrequired under the FLSA, the

Board will be able to shift the burden of paying the judgment, including

liquidated damages, to the Sheriff, who, as the proceedings in this case have

revealed, is not exactly adversary to the [employees]. Meanwhile, in al

likelihood, it will be the taxpayers of Madison County who will bear the burden

of paying the judgment rendered against the Board. Perhaps a more equitable

result would have been for the Court to find the County and Sheriff to bejointly

and severdly liable. However, such afinding was not permitted in this case

because the [employees] chose not to suethe Sheriff in hisindividual capacity.

While it may seem that [the employees] are receiving awindfall as aresult of

what was, in essence, apolitical dispute betweenthe Board and the Sheriff, the

fact remainsthat the [employees] performed overtimework for whichthey were

not compensated, and [the employees] are entitled to compensation and

liquidated damages under the FL SA.
116. Thevery perceptive federal district judge saw the situation asit was -- the Sheriff was

alignedwith hisemployeesinthefederal litigation. If there were any doubt asto the Sheriff’s

10



alignment in the federal litigation, it was quickly dispelled when Sheriff Hopkins's privately
retained attorney filed an answer on behalf of the Sheriff in hisofficial capacity admitting all
the substantive alegations made by hisemployees, and thusin essence admitting the Madison
County defendants out of court. Not surprisingly, the County subsequently filed amotion to
strike the Sheriff’ s answer, whichthe district court granted, and the County likewisefiled its
own answer on behalf of the Sheriff in his official capacity thereby denying the employees
alegations. It isalso critical to remember that in reversing the district court judgment and
rendering judgment in favor of Sheriff Hopkins, the Fifth Circuit did so on the sole basis of
the third-party indemnification issue without addressing the remaining issues raised by the
Sheriff, including the attorney disqualification issue. The Fifth Circuit's decision thus left
intact the district court’ s findings on the unaddressed issues, including the attorney-conflict
issue. Because the chancellor’s sole reason for awarding Sheriff Hopkins partial attorney's
fees was the perceived conflict due to the same attorney representing the County and the
Sheriff in hisofficial capacity, because the chancellor’ s finding conflicts with aruling of the
federal district court which remained undisturbed on appeal to the Fifth Circuit, and because
the chancellor applied anincorrect legal standard, wefind that the chancellor committed error
in awarding attorneys' fees and expenses to Sheriff Hopkins for his federal court litigation.
. WHETHER THE CHANCELLOR SHOULD HAVE RELIED UPON
MISSISSIPPI CODE SECTIONS 25-1-47 AND 19-3-47 WHICH
PERMIT, BUT DO NOT REQUIRE, A COUNTY TO PROVIDE A
LEGAL DEFENSE FOR A COUNTY OFFICIAL ACTING IN HIS
OFFICIAL CAPACITY.
1.  WHETHER, BASED ON MISSISSIPPI CODE SECTIONS 25-1-47

AND 19-3-47, SHERIFF HOPKINS HAD THE RIGHT TO BE
REIMBURSED FOR HIS ATTORNEY'S FEES EVEN THOUGH

11



THESE CODE SECTIONS GRANT THE BOARD OF
SUPERVISORS DISCRETION IN DECIDING WHETHER TO
PROVIDE A DEFENSE FOR COUNTY OFFICIALS.

117. The County argues the chancellor should have relied on Miss. Code Ann. 88 25-1-47
and 19-3-47 in determining whether Sheriff Hopkins was entitled to attorney's fees. The
County argues both statutes provide that the governmental entity's power to employ counsel
for an employee is completely discretionary.

118. Miss. Code Ann. 8 25-1-47 (Rev. 1999) statesin pertinent part:

(1) Any municipality of the State of Mississippi is hereby authorized and
empowered, within the discretion of its governing authorities, to investigate
and provide legal counsel for the defense of any claim, demand, or action,
whether civil or criminal, made or brought against any state, county, school
district, or municipal officer, agent, servant, employee, or appointee asaresult
of his actions while acting in the capacity of such officer, agent, servant,
employee, or appointee; and such municipality is hereby authorized to pay for
all costs and expenses incident to such investigation and defense.

(emphasis added). Miss. Code Ann. § 19-3-47(1) (Rev. 1995) statesin pertinent part:

(b) The board of supervisors shall have the power, in its discretion, to employ
counsel in all civil casesin which the county is interested, including eminent
domain proceedings, the examination and certification of title to property the
county is acquiring and in criminal cases against a county officer for
malfeasance or dereliction of duty in office, when by the criminal conduct of
the officer the county may beliableto be affected pecuniarily, with the counsel
to conduct the proceeding instead of thedistrict attorney, or in conjunctionwith
him, and to pay the counsel out of the county treasury or the road fund that may
be involved reasonable compensation, or if counsel so employedisretained on
an annua basis as provided in this subsection, reasonable additional
compensation for his services.

(emphasis added).
119. Although Attorney General opinionsare not binding, they may certainly be considered

by the Court. City of Durant v. Laws Constr. Co., 721 So.2d 598, 604 (Miss. 1998). See

12



Miss. Code Ann. 8 7-5-25 (Supp. 1997). The Attorney General has stated in several opinions
that Miss. Code Ann. § 25-1-47 "permits, but does not require, a county to provide legal
counsel for the defense of any claim against an officer or employee of a county while acting
inhisofficial capacity...." Miss.Att'y Gen. Op. No. 1999-0468, 1999 WL 1075179, * 2 (Sept.
10, 1999). See also Miss. Att'y Gen. Op. No. 96-0063, 1996 WL 650029 (Nov. 1, 1996);
Miss. Att'y Gen. Op., 1993 WL 669094 (Feb. 3, 1993)(to Robert Shepard); Miss. Att'y Gen.
Op., 1991 WL 578171 (Dec. 18, 1991)(to Everett T. Sanders).

120. Sheriff Hopkins does not disagreethat the County isauthorized under these statutesto
pay attorney'sfees; however, the Sheriff disregardsthe discretionary aspect of the statutesand
looks only to Richardson v. Canton Farm Equipment, Inc., 608 So. 2d 1240 (Miss. 1992).
Sheriff Hopkinsarguesthe holding inRichardson statesthat if apublic official hasacolorable

defense and actsin good faith in bringing that defense, the supervisors must authorize payment
for the expense of that defense. The Sheriff contendsthat because he had acolorable defense
and prevailed in that defense, heis entitled to attorney's fees.

921. InRichardson, thisCourt addressed the matter of awarding attorneys feestothe Board

of Supervisors paid by the County for the defense of an action brought against the Board.

Without doubt, supervisors are empowered to employ counsel and defend
themselves when sued in causes arising out of their official position whether
they be sued in their official capacity, individualy, or both. See, e.g., Miss.
Code Ann. 88 19-3-47 and 25-1-47 (1972). Public officials are often public
targets, and thisis a price we are willing to pay, lest the prospect of lawsuits
deter solvent citizens from seeking public office. Where they have acolorable
defenseand present the samein good faith, Supervisorspay expensesof defense
out of the public coffers, notwithstanding an adverse judgment. This right
coexistson principlewith the board members qualified official immunity from
suit regarding acts within their discretionary authority. See Barrett v. Miller,
599 So0.2d 559, 567 (Miss. 1992); Starnesv. City of Vardaman, 580 So.2d

13



733, 737-38 (Miss. 1991); Grantham v. Mississippi Department of
Corrections, 522 So.2d 219, 223-25 (Miss. 1988).

Richardson, 608 So.2d at 1253. In Richardson, this Court found the Board of Supervisors
did not defend the liability phase of that action in good faith. 1d. at 1254. Therefore, this
Court ordered the Supervisorsto repay one half of all attorneysfeesand expensesto Madison
County. Id.

922. TheCounty arguesthiscaseisnot asclearly on point as Sheriff Hopkinswould likethis
Court to believe. InRichardson, Madison County exercised its discretion in deciding to pay
for the Board's legal expenses. However, this Court held the County abused its discretion by
providing a defense to the Board when the Board acted in bad faith in its defense. Unlike the
case sub judice, therewas no question in Richardson as to whether the County had discretion
to provide a defense for the Board, but whether the County had abused its discretion in
providing that defense.

123. Miss. Code Ann. 88 25-1-47 and 19-3-47 without question alow a county to provide
legal counsel for the defense of any claim against an employee of that county. However, to
assert that Richardson held legal counsel must be provided to all employeeswith acolorable
defensewho act in good faith compl etely disregardsthe statutorily granted discretion provided
to the counties.

CONCLUSON

924. Asnoted at the outset, we are ever mindful of the fact that quite often supervisors and
sheriffs do not see eye-to-eye when it comes to law enforcement budgetary issues. Also,

without question, supervisors should act responsibly in the exercise of sound discretion

14



concerning expenditures as authorized under the applicable statutes. This isimperative to
assure that our county sheriffs aswell asall our dedicated public officials are not exposed to
personal bankruptcy in having to defend claims filed against them in the lawful performance
of their official duties. However, the supervisors by law are charged with control of the
county’ s pursestrings. Pursuant to Miss. Code Ann. 88 25-1-47 and 19-3-47, acounty hasthe
discretion to provide a defense of any claim against its employees. Because the chancellor
erred asameatter of law in ordering the reimbursement of attorney's fees, the judgment of the
chancellor isreversed, and judgment is rendered here finally denying Sheriff Hopkins claim
for attorney's fees and expenses with prejudice.
125. REVERSED AND RENDERED.

PITTMAN,C.J.,,.SMITH,P.J., WALLER,EASLEY AND GRAVES, JJ., CONCUR.
DIAZ, J.,, DISSENTS WITHOUT SEPARATE WRITTEN OPINION. COBB, J.,

CONCURS IN PART AND DISSENTS IN PART WITHOUT SEPARATE WRITTEN
OPINION. McRAE, P.J.,NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING FROM THE DENIAL OF THE
MOTION FOR REHEARING:
126. The majority erroneously finds that no conflict of interest arose when attorneys
representing the Madison County Sheriff in his official capacity simultaneously sued himin
hisindividual capacity on behalf of the M adison County Board of Supervisorsand that Madison
County was not obligated to pay the Sheriff's attorney's fees for hiring defense counsel to
represent him. Thereisaclear ethical dilemma created when an attorney defending a client
isalowed to assert third-party claimsagainst that client on behalf of another defendant in the

same lawsuit. Furthermore, once the County exercised its "discretion™ to provide a defense

15



for the Sheriff in hisofficial capacity, it could not then arbitrarily decide that the Sheriff was
only entitled to representation by "its counsel" who was also asserting third-party claims
against him individually. For these reasons, | dissent.

727. First of al, the majority misses the mark when describing the facts giving rise to the
conflict of interest. Procedurally, the following events are relevant and determinative to the
conflicts analysis:

() Fifty-three employees of Madison County's Sheriff's Department
instituted an action inthe United States District Court for the Southern
District of Mississippi against Madison County and the individua
members of the County Board of Supervisors under the Fair Labor
Standards Act;

(2) The Complaint was later amended to include a claim against Sheriff
Jessie Hopkinsin his official capacity as Sheriff of Madison County;

(3) Madison County responded to the Complaint and asserted a third-party
complaint against Sheriff Hopkins seeking indemnification from the
Sheriff individualy;

(4)  The Sheriff then privately retained counsdl;

(5) The County filed an answer on behalf of the Sheriff in his officia
capacity;

(6) The Sheriff moved to disqualify Madison County's attorney from
representing the Sheriff due to a conflict of interest based upon the
attorney representing the County anditsindividual supervisorsaswell as
the Sheriff, in his official capacity, and in further suing the Sheriff
individually for indemnification of the County and its Supervisorsin the
event of an adverse judgment;

(7)  Themotion for disqualification was denied;
(8)  The Sheriff then filed an action in Madison County Chancery Court
against Madi son County and theindividual membersof the County Board

of Supervisorswhere he sought attorney'sfeesfor hisindividual counsel
in the federal litigation;

16



(9)  Ultimately, the federal district court dismissed the retaliatory claims
asserted by the County against the Sheriff;

(10) Onappeal, theFifth Circuit affirmed the dismissal of the claimsasserted

by the County against the Sheriff and found that the federal district court

should have disqualified Madison County's counsel from representing

both the County and the Sheriff in the federa litigation. However, the

Fifth Circuit did not address the issue of attorney's fees; and

(11) Findly, in state court, the Madison County Chancellor awarded the

Sheriff attorney's fees for a portion of the legal expensesincurred asa

result of the federal litigation.
Just to recap. The employees sued the County and the Sheriff. The County defended the
Sheriff in his official capacity and asserted a third-party claim against the Sheriff in his
individual capacity. Despite the obvious conflict of interest, the County then refused to pay
the Sheriff's attorney's fees associated with his retention of private counsal.
128. Infinding that no conflict of interest existed, the majority rests the case upon the fact
that the Sheriff in hisofficial capacity was afforded adefense by the County and, therefore, he
didnot need private representation. Furthermore, themgjority findsthat evenif aconflict may
have arisen since "the Sheriff was aligned with hisemployeesin the federal litigation," hewas
not entitled to private counsel. The mgjority fails to account for the "individua" claims
asserted against the Sheriff by the County and made through the same attorney who was
representing the Sheriff inhis"official" capacity. Furthermore, the"alignment” argument made
by the majority is irrelevant. It does not matter who the Sheriff supported on the issue.
Ethically, theonly determinativefactor isthat the counsel retained to represent the Sheriff and

the County could not afford the Sheriff an adequate defense when hisloyalty wasdivided since

he was also asserting third-party claims against the Sheriff individually.
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129. The mgority's holding is totally repugnant and contrary to the mandates of the
Mississippi Rules of Professional Conduct. Rule 1.7 provides:

(& A lawyer shall not represent a client if the representation of that client will
bedirectly adverseto another client, unlessthelawyer reasonably believes:
(1) the representation will not adversely affect the relationship with the
other client; and
(2) each client has given knowing and informed consent after
consultation. The consultation shall include explanation of the
implications of the adverse representation and the advantagesand
risksinvolved.
(b) A lawyer shall not represent a client if the representation of that client
may be materially limited by the lawyer's responsibilities to another
client or to athirdperson, or by thelawyer'sowninterests, unlessthelawyer
reasonably believes:
(1)the representation will not be adversely affected; and
(2) the client has given knowing and informed consent after consultation. The
consultation shall include explanation of the implications of the
representation and the advantages and risks involved.

M.R.P.C.1.7 (emphasis added). The Comment to this Rule provides further insight:

As a genera proposition, loyalty to a client prohibits undertaking
representation directly adverse to that client without that client's
consent. Paragraph (a) expresses that genera rule. Thus, alawyer ordinarily
may not act as advocate against a person the lawyer represents in some other
matter, evenif it iswholly unrelated. . . . Paragraph (a) applies only when the
representation of one client would be directly adverse to the other. . . .
Loyalty to a client is also impaired when a lawyer cannot consider,
recommend, or carry out an appropriate course of action for the client
because of thelawyer'sresponsibilitiesor interests. Theconflictin effect
forecloses alternatives that would otherwise be available to the client.
Paragraph (b) addresses such situations. . . . When more than one client is
involved, the question of conflict must be resolved asto each client. . . .
Paragraph (a) prohibitsrepresentation of opposing partiesin litigation,
including both parties to a divorce action. Se MSB Ethics Opinion No. 80.
Simultaneousr epresentation of partieswhoseinterestsin litigation may
conflict, such asco-plaintiffsor co-defendants, isgoverned by paragraph
(b). An impermissible conflict may exist be reason of substantial
discrepancy in the parties testimony, incompatibility in positions in
relation to an opposing party or the fact that there are substantially
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different possibilitiesof settlement of theclaimsor liabilitiesin question.

A lawyer may be paid from a source other than the client, if the client is

informed of thefact and consentsand the arrangement doesnot compromisethe

lawyers duty of loyalty to the client. See Rule 1.8(f).
M.R.P.C. 1.7 cmt. (emphasis added).
130. Under the circumstances, it isdifficult to ascertain whether Rule 1.7(a) or Rule 1.7(b)
isthe applicable ethical ruleonthismatter. Rule1.7(a) appearsto apply sincethe"partiesare
directly adverse" from the standpoint that the County asserted a third-party claim against the
Sheriff for indemnification. Rule 1.7(b) also appears to apply since the facts illustrate a
situationwhere co-defendants have conflicting and distinguishable theoriesfor their defense.
In any event, under either Rule 1.7(a) or (b), a conflict of interest arose for which
representation was not proper unless the client would not be "adversely affected” and both
parties had "informed consent.” M.R.P.C. 1.7. Neither of these requirements was met under
the present circumstances.
131. The best scenario provided in the ethics rules which appears to touch upon the present
situationisfound in Rule 1.13. Rule 1.13 providesin relevant part:

(&) A lawyer employed or retai ned by an organi zation representstheorganization

acting through its duly authorized constituents.

(d) In dealing with an organization's directors, officers, employees, members,

shareholders or other constituents, a lawyer shall explain the identity of the

client when it is apparent that the organization's interests are adverse to those

of the constituents with whom the lawyer is dealing.

(e) A lawyer representing an organization may also represent any of its

directors, officers, employees, members, shareholders or other constituents

subject to Rule 1.7.
M.R.P.C.1.13(a),(d) & (€). Theduty defined inthisRule appliesto government organizations.

M.R.P.C. 1.13 cmt. From this Rule, it is apparent that the drafters anticipated the present
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situation. To thisend, Rule 1.13 defersto Rule 1.7, which was aready discussed above, for
the ethical obligations of the attorney faced with a conflict of interest.

132.  Also lending support for the proposition that a conflict of interest arose under the
present facts are certain ethical opinions which provide interpretation to the policies
enumeratedinthe Rulesof Professional Conduct. EthicsOpinion No. 80 addressedtheethical
obligations of an attorney providing dual representation to parties in a divorce. Miss. Bar,
Ethics Opinion No. 80 (March 25, 1983). In responding to the inquiry, the Mississippi Bar
stated the following:

A lawyer should exercise independent professional judgment on behalf of a

client.

EC 5-14 and EC 5-15 set forth the aspirational objectives of Canon 5 as the

same apply to theinstant inquiry.

EC 5-14 provides asfollows:
Maintaining the independence of professional judgment required of a
lawyer precludes hisacceptance of or acontinuation of employment that
will adversely affect his judgment on behalf of or dilute hisloyalty to a
client. This problem arises whenever alawyer is asked to represent two
or more clientswho may have differing interests, whether such interest
be conflicting, inconsistent, diverse, or otherwise discordant.

EC 5-15 providesin part:
If alawyer is requested to undertake or to continue representation of
multiple clients having potentially differing interests, he must weigh
carefully the possibility that hisjudgment may beimpaired or hisloyalty
dividedif heacceptsor continuesthe employment. Heshould resolveall
doubtsagainst the propriety of therepresentation. A lawyer should never
represent inlitigation multiple clientswith differing interests; and there
are few situations in which he would be justified in representing in
litigation multiple clients with potentially differing interests.

DR 5-105(A) and (C) provide:
(A) A lawyer shall decline proffered employment if the exercise of his
independent professional judgment in behalf of a client will be or is
likely to be adversely affected by the acceptance of the proffered
employment, except to the extent permitted under DR 5-105(C).
(©) In the situations covered by DR 5-105(A) and (B) a lawyer may
represent multipleclientsif itisobviousthat he can adequately represent

20



Id. (emphasis added). Although relying on past versions of the ethicsrules, the analysis and
principles enumerated by the Mississippi Bar remain consistent with the revised Rules of

Professional Conduct. This Opinion reveals the magnitude of the conflict created by the

the interest of each and if each consents to the representation on the
exercise of hisindependent professional judgment on behalf of each.
Inquiries by one client as to what would be in his best interest if
answered would likely involve advice which would not be in the best
inter est of theother client....If theinquiry wasnot answered, thelawyer
would fail in his duty to "adequately represent the interest" of the
inquiring client. If answered, the interest of the other client would not be
adequately represented. Violation of DR 5-105(A) and (C) wouldresultineither
event. Consequently, thereissimply noway that thelawyer may avoid the
possibility that hisloyalty will bedivided if heacceptsor continuessuch
employment.

present "forced" dual representation.

133.

Also instructive is ABA Formal Op. 97-405 (April 19, 1997), which provides, in

relevant part:

134.
agentsand simultaneously representing thegovernment entity inathird-party claim against that
agent presents an obvious conflict of interest. Ethically, the attorney defending the Madison
County Board of Supervisors and the Madison County Sheriff may not also represent the

Madison County Board of Supervisors in a third-party claim against the Madison County

A lawyer who is engaged to represent a government entity, whether on a full-
time or part-time basis, may not agree simultaneously to represent a private
party against her own government client, absent the informed consent of both
clients. SeeModel Rule 1.7(a)

The lawyer may not, by agreeing to narrow definition of the government client,
seek to defeat the reasonabl e expectations of her other clientsthat they will get
aconflict free representation from their lawyers. . . .

Under these principles, an attorney's representing a government entity and one of its
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Sheriff. To alow such dual and contrary representation is repugnant to the mandates and
principles of the Mississippi Rules of Professional Conduct.

135. Themost obvious illustration of the conflicts which arise in such dual and repugnant
representations is found in the area of insurance defense. For example, in Moeller v.
American Guarantee & Liability Ins. Co., 707 So.2d 1062 (Miss. 1996), we addressed
whether an insurer had aconflict of interest with an insured firm and was obligated to let the
firm select its own attorney for claims outside of coverage of the insurance policy; whether
an attorney hired to defend the firm had a conflict of interest arising from the assertion of a
counterclaim against the insured's attorney for defamation; and whether the insured attorney
had aduty to notify theinsurer of counterclaimsagainst him. American Guarantee & Liability
Ins. Co. ("American Guarantee") insured the professional law corporation of Fusdlier, Ott,
McKee, and Modller, P.A. ("Firm"). 1d. a 1064. Moeller, amember of the Firm, was fired
by Fuselier, the president of the Firm. Thereafter, Moeller filed alawsuit against the Firm and
its members individually (collectively "Defendants") alleging wrongful discharge, breach of
the employment and stock redemption agreement, fraudul ent misrepresentations, and damage
to hisreputation. Id. The defendants then demanded that American Guarantee acknowledge
coverage. ld. at 1066. Fuselier requested that the firm of Magruder, Montgomery, Brocato
& Hosemann ("Brocato Firm"), which also represented the Firm during incorporation,
represent them in the matter. Initially, American Guarantee denied coverage. The Brocato
Firm then wrote aletter to American Guarantee asserting that there was coverage. American
Guarantee then agreedto provide adefense under areservation of rights, but selected itsown

counsel. American Guarantee retained the firm of Heidelberg, Woodliff, and Franks to
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undertake the entire defense of the litigation on behalf of the Firm. However, the Brocato
Firm continued to represent the Firm at the Firm's own expense. |d. Additionally, American
Guaranteenever notified M oeller that hewascovered under thesamepolicy and did not furnish
him a defense. 1d. & 1067. The defendants then filed an answer and counterclaim also
asserting damage to reputation and good will. 1d. & 1064. Ultimately, a judgment was
rendered in favor of Moeller. 1d. On appeal, this Court affirmed in part and reversed in part
thetrial court judgment. Id. at 1065.

1136. Following thisinitial suit, American Guarantee sued the Firm and Moeller seeking
adeclaratory judgment that it has properly fulfilled its duty to defend, that it had properly
reserved its rights under the policy, and that it was not responsible for the full judgment. 1d.
at 1067. The Firm answered and filed acounterclaim requesting attorney'sfees and expenses
incurred by them in defending Moeller's action.  Moeller also answered and filed a
counterclaim seeking attorney's fees and damages for American Guarantee'sfailure to notify
him of his status as an insured and afford him adefense. Thetrial court found that American
Guarantee was obligated to defend the Firm under the policy, that American Guarantee had
fulfilled its duty to defend, that American Guarantee was not obligated to pay for the fees of
the Brocato Firm, and that American Guarantee had the duty to defend Moeller against the
counterclaims asserted by the Firm. 1d. at 1068. The Firm then appeded. |d.
137.  On apped, we held:

When defending under areservation of rights, however, aspecial obligationis

placed upon the insurance carrier. Whilethis Court has not been called uponto

address this issue, other jurisdictions have generally held that in such a
situation, not only must theinsur ed be given theopportunity to select his
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own counsel to defend the claim, the carrier must also pay the legal fees

reasonablyincurred in the defense. [citations omitted]. . . . As one court

reasoned:
In cases where an insurer asserts either policy or coverage
defenses, and defends its insured under a reservation of rights,
therearevarious conflicts of interest between theinsurer and the
insured.... First, if the insurer knows that it can later assert
non-coverage, or if it thinks that the loss which it is defending will not
be covered under the policy, it may only go through the motions of
defending: 'it may offer only a token defense.... [I]t may not be
motivated to achieve the lowest possible settlement or in other ways
treat theinterestsof theinsured asitsown.'... Second, if therearesevera
theories of recovery, at least one of which is not covered under the
policy,theinsurer might conduct thedefensein such amanner asto
make the likelihood of a plaintiff's verdict greater under the
uninsured theory... Third, the insurer might gain access to
confidential or privileged infor mation in the process of the defense
which it might later use to its advantage in litigation concerning
coverage.

CHI of Alaska, Inc. v. Employers Reinsurance Corp., 844 P.2d 1113, 1116

(Alaska 1993).

The attorney selected and employed by the insurance carrier, of course, has an
ethical and professional obligation to represent the company. That attorney is
the carrier's attorney. This attorney also has an ethical and professional
obligationto represent theinsured in the defense of theclaim, thusrepresenting
two separate and distinct clients. Routinely, and in the vast majority of cases,
defense counsel is presented with no conflict of interest between the two. The
claimis covered by the policy, and the insurance carrier will pay in full any
judgment rendered against theinsured, Y et, such counsel must be careful at the
time he is asked to represent the insurance carrier and the insured, and if there
is any reason indicating a possible conflict of interest at the time of his
employment, he should under no circumstances undertake to represent them
both. Furthermore, any attorney representing two clients must remain on aert
and ever watchful for any possible conflict of interest arising between the two,
because the moment that happens, counsel should not attempt to represent them
both. [citations omitted].

Whenan attorney isoffered employment by aninsurancecarrier, heshouldfirst
ascertain if there is any reason there might be a conflict in representing the
carrier and theinsured. Isthe carrier defending under areservation of rights?Is
the amount sued for in excess of the policy limits? Isit possible that a portion
of the claim may be covered, and another not, or that the policy covers one
theory of liability, but not another one? If so, he should undertake to represent

24



only theinterest of theinsurance carrier for the part covered, and the insurance
carrier should afford the insured ample opportunity to select his own
independent counsel to look after hisinterest. [citations omitted].

Moreover, if during the representation of both parties a conflict of interest
arises, defense counsel should withdraw from representation of either if there
isany possibility that representing one and not the other may beinjuriousto the
client the attorney ceases to represent. [citation omitted].

Turning to this case, it is readily apparent that in Moeller's circuit court
complaint against Fuselier, Ott and McKee, only the defamation claim was
covered by the policy; other claims were not. American Guarantee owed
Fusdlier, Ott and McKee alegal defenseto this particular claim, and to pay all
sums of money the firm became legally obligated to pay for this particular
clam. Thisis the sum total of the contractual obligation American Guarantee
owed to the law firm. While it may have caused some inconvenience, it would
have presented no conflict of interest for American Guarantee to employ an
attorney solely to defend this claim. American Guarantee would have defended,
and in the event of judgment, paid this claim. Fuselier, Ott and McKee were
perfectly free to employ their own counsel, as indeed they had, to defend the
other claims made against the firm.

Rather than acknowledge that coverage wasrestricted to thisone claim
and furnish counsel for itsdefense, however, American Guar antee chose
to defend it with a reservation of rights to later deny coverage. This
presented a clear conflict of interest between itself and Fuselier, Ott and
McKee....

Thelaw firm chosen by American Guar anteetodefend thiscomplaint was
under a professional duty to recognize two conflicts of interest between
American Guaranteeand Fuselier, Ott and M cK eg, namely: (1) defending
under areservation of rights, and (2) attemptingtorepresent both parties
in defending all claims, only one of which was covered by the policy.
Because Fuselier, Ott and McKee was being defended under the
defamation claim with a reservation of rights, American Guarantee was
obligated to let them select their own attorney at American Guarantee's
cost torepresent them. . ..

A law firm which cannot be one hundred percent faithful totheinterests
of itsclientsoffersnodefenseat all."Thereisno higher ethical duty inthe
legal profession than complete absolute fidelity to the interest of the
client." State Farm Mut. Auto. Ins. Co. v. Commercial Union Ins. Co., 394
So.2d 890, 894 (Miss.1981). The law firm chosen by American Guarantee
should have recognized it could not be faithful to the interests both the carrier
and the law firm in attempting the defense of the defamation claim. Neither
could it faithfully represent the interests of both the insurance carrier and the
law firm when it attempted to represent all claims, only one of which was
covered by the insurance policy and all the otherswere not. . . .
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707 So.2d at 1068-71 (emphasis added).

138. Thesameistruehere. Ethicaly, just asan attorney representing aninsurer defending
under a reservation of rights cannot remain unbiased and "one hundred percent" loyal in
defending theinsured, an attorney representing a County and a Sheriff cannot remain unbiased
and loyal when the attorney is at the same time representing the County in a third-party
complaint against the Sheriff.

139. Also of interest is the majority's assertions that since the County by statute has the
"discretion” to provide adefense, it isnot obligated to pay the attorney's fees of the Sheriff in
defending this action. It istrue that Miss. Code Ann.§ 25-1-47(Rev. 2003), provides the
County Board of Supervisorswith "discretion” to employ counsel for proceedings instituted
against County employees. However, the majority misses the fact that the County Board of
Supervisors did exercise that "discretion.” The County Board did retain counsel and attempt
to defend the claimsasserted against the Sheriff. Thisvery action created the conflictsat issue
here. By exercising its "discretion” and providing counsel, the County Board assumed the
responsibility of providing an ethical and adequate defense for the Sheriff. It could not
arbitrarily decide that it only had to provide the counsel of "its choice," despite the obvious
conflicts of interest which this created. If thisisdeclared the law, then certainly more areas
of government liability will beimplicated. For instance, consider the Mississippi Tort Claims
Act. May agovernmental entity now defend itsemployeesagainst such aclaim, but at the same
time counterclaim against the employeefor indemnification? Or may the governmental entity

defend its employee and argue in court that the employee was not in his " course and scope of
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employment,” therefore limiting itsown liability while placing all the blame on the employee
who is not provided his own independent counsel and voice in the matter?
140. Lastly, if wewereto accept the mgjority's argument that the claims against the Sheriff
werethat of the County, then essentially wewould be saying that when the County filed athird-
party claim against the Sheriff, it was suing itself —which asweall know isnot allowed by law.
The facts presented show without a doubt that the County sued the Sheriff personally for
indemnificationinan effort toshielditself fromliability. By holding that the County may still
select the Sheriff's counsel and provide a"deficient” defensein an effort to achieve its goals
of shifting responsibility, the mgjority isthrowing the Rules of Professional Conduct out the
door.

41. For the above-stated reasons, | dissent.
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